This article places the current legal framework governing posted work within the debate on 'europeanisation' in order to assess to what extent the Posted Worker's Directive may be seen as a successful tool to 'europeanise' national labour law systems as assessed against its dual objectives of promoting the transnational provision of services while also guaranteeing respect for the rights of workers. In doing so, the article contextualises and analyses the Posted Workers' Directive which allows for the identification of remaining gaps in protection. The article concludes with an assessment of the European Commission's most recent proposal to amend the Directive.
I. INTRODUCTION
Recent evidence produced by the European Commission indicates that between 2010 and 2014, the number of workers posted from one EU State to another increased by almost 49% to a total of approximately 1.9 million workers. 1 86% of workers are posted to the EU-15 Member States with Germany, France and Belgium receiving the biggest share. Poland, Germany and France accounted for the three largest senders of posted workers in 2014. Postings involve 0.7% of the total EU workforce although there are wide variations in different sectors. 42% of total postings occur in the construction sector but posting of workers is also important in the manufacturing industry (21.8%), and in other service sectors such as personal services (education, health and social work, 13.5%) and business services (administrative, professional, and financial services, 10.3%). It has been estimated that the vast majority of posted workers are male. 2 It should be noted however that these statistics are far from perfect. The European Commission uses information provided by administrative forms issued by the social insurance authority of the posted workers' country of origin. 3 But significant gaps arise between national and EU figures and there is a lack of precise data on the duration of posting, the feminisation rate of posted work, the qualifications of the workers and their earnings. Whereas the number of workers who are sent from one Member State -in which they supposedly normally work -to another for a limited period of time has increased sharply; 4 these so-called 'posted workers' often earn substantially less than local workers for the same work. Moreover, there have been concerns about posted workers being vulnerable to fraudulent activities such as undeclared work practices. 5 The main relevant regulatory framework has hitherto been the Posted Workers' Directive (PWD) 6 which came into force in 1996. The PWD has mixed objectives -the promotion of the transnational provision of services within a climate of fair competition while also guaranteeing respect for the rights of workers 7 -the balancing of which has led to tensions in its interpretation; culminating in the much-debated decision of the Court of Justice of the European Union (CJEU) in Laval 8 which created a difficult interface between the free movement provisions contained in the Treaty on the Functioning of the European Union (TFEU) and national labour law. The CJEU's decision in Laval has been the subject of a plethora of academic commentary 9 , much of which has concluded that the PWD, in its current form, struggles to adequately balance its objectives of 'guaranteeing respect for the rights of workers' and maintaining 'a climate of fair competition' between local and posted service providers while also promoting 'the transnational provision of services'. As part of its Work Programme 2016 and in recognition of ongoing tensions in the area of posted work, the European Commission published a proposal for a Directive amending the PWD on 8 March 2016.
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This article first places the current legal framework governing posted work within the debate on 'europeanisation' in order to assess to what extent the PWD may be seen as a tool to 'europeanise' national labour law systems as assessed against its objective of guaranteeing 'respect for the rights of workers'. A subsequent section identifies remaining gaps in the protection of posted workers. A final section assesses the Commission's most recent proposal against both its objectives and within the context of the europeanisation literature. 
II. THE PWD THROUGH THE LENS OF 'EUROPEANISATION'
'Europeanisation' has been defined broadly in the political science and governance literature. One of the earliest conceptualisations of the term was given by Ladrech who considered europeanisation as 'an incremental process of re-orienting the direction and shape of politics to the extent that EC political and economic dynamics become part of the organisational logic of national politics and policy making.' 11 A number of authors 12 have since elaborated upon Ladrech's definition thereby widening it to include the development of political networks at a European level as well as 'transnational influences that affect national systems' 13 within the concept of europeanisation. Following on from these definitions, 'EC political and economic dynamics' can be integrated into a member state's organisational structure through either a 'top-down' or a 'bottom-up' approach. In Europeanization and National Politics, Ladrech develops his earlier definition of europeanisation. He explicitly situates his approach to europeanisation in 'the 'top-down' perspective in which domestic change is traced back to EU sources.' 14 In doing so, he follows the recommendation of Börzel and Risse 15 to 'use the term europeanisation as focusing on the dimensions, mechanisms, and outcomes by which European processes and institutions affect domestic-level processes and institutions.' 16 In the legal literature, the discourse has tended to distinguish between measures adopted at an EU level which aim at harmonisation and coordination. 17 The latter can take place through hard or soft law mechanisms. 18 The rationale for pursuing such a form of europeanisation (whether through (minimum) harmonisation or coordination) in the sphere of social policy/labour law has varied over time but Barnard and Deakin identify four main strands prevalent in the debates accompanying the adoption of legislation: (1) response to the effects of the common market; (2) industrial/social citizenship; (3) capabilities; and, (4) 25 The PWD thus straddles two areas -albeit based on neither legal base (see below) -by establishing a framework for determining which minimum labour rights in host countries are applicable to workers sent temporarily to work in another Member State. At the same time, the PWD does not shield host state workers from having to compete with cheaper foreign labour, if workers are posted from a low-wage country.
The PWD was first proposed in 1991 when the European Commission sought to regulate the provision of services in an attempt to find a balance between workers' rights and the free provision of services. 26 where the Court held that Community law does not preclude host Member States from extending their legislation, or collective labour agreements entered into by both sides of industry, to any person who is employed, even temporarily, within their territory, no matter in which country the employer is established. The decision in Rush Portugesa concerned Portuguese workers working for a Portuguese entrepreneur in France. Due to the Accession Act, the Portuguese workers did not benefit from the free movement of workers at the time however the Court found that the employer, as a service provider, was entitled to make use of his rights under the Treaty 'with all his staff' 28 . France was given permission to extend its domestic labour laws to posted workers although posted workers were not given a right to equal treatment with employees of host State establishments as they were not considered to be moving as workers under the relevant Treaty provisions. 29 In effect, the Court clarified that national treatment by the host State, as far as labour standards were concerned, did not amount to indirect discrimination against home State service providers. 30 At the same time, the Court firmly placed the regulation of posted work within the scope of the freedom to provide services rather than the free movement of workers.
The Commission's subsequent proposal to regulate the cross-border temporary provision of services aimed to create legal certainty for the employer. 31 The proposal met with opposition from Member States and the European Parliament, and an amended proposal was put forward in 1993 which, following a number of revisions, was adopted in 1996. 32 The legal base for the Directive can be found in articles 56 and 62 TFEU on the provision of services, rather than in the social policy provisions. Thus, although the PWD was adopted in order to protect workers' rights, the primary aim of the Directive is to facilitate the crossborder provision of services.
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This ambiguity complicates the characterisation of the PWD. On the one hand, it identifies minimum standards of core working conditions in article 3(1) which should be guaranteed to posted workers so as to fulfil the PWD's objective of protecting the rights of workers. These include working time and annual holidays, minimum rates of pay, the regulation of temporary work, health and safety, measures which aim to protect pregnant women and young people, and equality of treatment between men and women. The concept of minimum rates of pay is defined by the national law and/or practice of the Member State to whose territory the worker is posted. Minimum rates of pay must be laid down by law, regulation or administrative provision, and/or by collective agreements which have been 32 See Evju, ibid p 166. Of particular concern were provisions on the way in which a host country's labour laws were to be laid down. Denmark and Italy also tabled amendments to make provision for the regulation of posted workers' rights by collective agreements of 'general applicability' and by those agreements concluded by the most representative organisations. 33 See note 30 above, pp 572-573. See also Evju, note 27 above, p 169. declared universally applicable. 34 However, those moving as posted workers cannot claim a general right to equal treatment with national workers on the basis of EU law. The PWD does not, therefore, provide for any substantive labour law norms and seems to be a 'mere' coordinating instrument in the field of labour law. 35 On the other hand, the PWD is not considered to be truly a conflict of laws instrument since neither its aims nor legal base follow the same approach taken by private international law instruments. The technique adopted by the PWD is also different to that of the Rome I Regulation. 36 In light of this dichotomy, it is submitted that the PWD attempts to europeanise the applicability of national labour law systems -rather than the content of those systems themselves -in ways similar, but not identical, to conflicts of law instruments (in that Member States are required to deviate from the normal conflicts of law instruments for posted workers). 37 The extent to which it is successful in this regard must, however, be questioned.
III. IMPLEMENTATION PROBLEMS OF THE PWD
The implementation of the PWD has proved problematic, due to the diverse interpretation of the provisions in national labour law systems. It has been argued that the Directive does not take sufficient account of differences in national industrial relations systems. 38 Effective national implementation has often been lacking, particularly in the area of enforcement of the Directive's provisions. In a 2003 Communication on the implementation of the Directive 39 , the Commission concluded that the Directive had encountered difficulties in its practical implementation. A Resolution adopted by the European Parliament in 2004 considered the Directive to be insufficient to combat unfair competition (social dumping). Such findings were highlighted in the debate around the so-called 'Bolkestein Directive', first proposed in 2004, which sought inter alia to remove barriers to temporary service provision between Member States and which brought tensions between high-wage and low-wage Member States to the fore. 40 The combination of weak monitoring, lack of effective enforcement, and allegations of social dumping were also exacerbated by the EU enlargements which occurred in 2004 and 2007 when the debate on the effectiveness of the Directive was given a new lease of life due to large numbers of workers being sent from new to old Member States. 41 In 43 This gave rise to criticism from the ETUC in its position on the Directive. According to the ETUC, coordination and cooperation among Member States is, in practice, almost non-existent 44 which makes compliance with the Directive difficult. In practice, workers often suffer from a lack of information and, as a result, cannot avail themselves of the protection under the Directive. Although textual implementation of the Directive is not seen as the most obvious problem, its practical application is, and the PWD falls short of its objective of protecting workers' rights while ensuring a system of fair competition. 45 Part of this difficulty stems from the method used by the PWD to europeanise the applicability of national labour law systems. In the spirit of conflict-of-laws rules, the PWD aims to create legal certainty for parties which, in turn, should facilitate the transnational provision of services. However, the PWD does not create rights for workers as such but instead requires host states to extend certain protections to posted workers if, and only if, those protections are in place within the host state. 46 Unlike many of the worker protection measures, therefore, in 'traditional' labour law and social policy directives, the PWD neither gives posted workers specific rights nor does it establish equal treatment with host state workers. was compatible with the EU rules on the freedom to provide services (article 56 TFEU). Moreover, the capacity for minimum wages (and other work related benefits) to be set for posted workers by collective bargaining by trade unions in the host State was cast into doubt. The relevant collective agreement in this case provided for more favourable conditions than those envisaged by the PWD. The Court, therefore, considered whether the collective action taken was justifiable in light of its objective, namely, to force a service provider to grant more favourable conditions to its workers than those prescribed by EU law.
In response the Court, first, reiterated its settled case law on the free movement of services which allows a Member State to apply its legislation or collective agreements to a service provider as long as the application of these rules is appropriate for securing the protection of workers and does not go beyond what is necessary for the attainment of the objective. 48 Against this background, the PWD therefore lays down a level of minimum protection the exact content of which may be defined by the individual Member States. 49 However, the Court did not accept the method of implementation of the PWD in Sweden where the applicable rates of pay were negotiated on a case by case basis through the social partners without being supplemented by legislation providing for universal applicability: it concluded that this leads to a climate of unfair competition as between national and posted service providers. 50 Furthermore, the Court pointed out that the PWD does not allow the host Member State to make the provision of services in its territory conditional on the observance of terms and conditions of employment which go beyond the mandatory rules for minimum protection, as laid down in Art. 3(1) of the Directive. 51 The judgment has been heavily criticised for its potential to limit trade unions' rights to take collective action and for its failure to take into account the successful and flexible system of collective bargaining prevalent in Sweden. 52 It also 'effectively settled' 53 any doubts over the hierarchy of the PWD's objectives with the economic arguments clearly taking precedence over concerns for the protection of workers' rights. If we view the PWD as an attempt to europeanise the applicability of national labour law systems, it is arguable that the difficulties brought to the fore in Laval stem not from the actions of the social partners but from an unsuccessful adaptation to this europeanisation of the Swedish industrial relations system. In addition, the PWD's legal base meant that the CJEU could interpret the measure as one that should primarily facilitate the transnational provision of services. Thus, following the Laval Quartet, it became clear that the PWD fails to europeanise the applicability of national labour law systems adequately with a view to fulfilling its objectives on two accounts: first, the practical application of the Directive remains a problem; and, second, the PWD's provisions are not sufficiently clear in terms of the scope of rights which Directive does not address inequality of treatment between posted and local workers, and it fails to introduce an EU-wide monitoring system which could help to reduce problems of differential treatment across Member States. In addition, the Enforcement Directive does little to tackle problems related to the definition of pay which has raised particular concerns.
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In its subsequent case law on the PWD, the CJEU has sought inter alia to clarify the notion of 'minimum rates of pay'. 65 The facts of the case in Sähköalojen ammattiliitto ry 66 have much in common with the Laval case 67 : Polish workers posted to work on a Finnish construction site were not paid the minimum remuneration due to them under the relevant Finnish collective agreement and assigned their pay claims to a Finnish trade union. However, unlike in Laval, the relevant collective agreement was generally applicable; it was therefore easier to implement the PWD in Finland than in Sweden. The collective agreement provided for a calculation of minimum pay which included inter alia holiday allowance, compensation for travelling time and accommodation costs, and a daily allowance. The dispute at issue therefore centred on the definition of 'minimum rates of pay' under article 3 of the PWD 68 ; the Finnish industrial relations system as such was not subject to challenge. In its judgment, the CJEU clarified that a host Member State can require sending companies to include in the payment to posted workers holiday allowances, daily flat-rate allowances to compensate workers for disadvantages entailed by the posting, and compensation for travelling time, on equal terms as local workers; provided these constituent elements of the minimum wage do not have the effect of impeding the freedom to provide services.
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Moreover, the ruling acknowledged that if collective agreements set different pay levels related to the categorisation of employees into pay groups, these pay levels need to be considered as valid in line with the Directive, provided that the conditions are universally binding and transparent. 70 However, the CJEU in this case permitted the exclusion of posted workers from specific allowances relating to the costs of accommodation and meal vouchers, which workers in the host state received. 71 Although the judgment leaves it up to the national court to determine whether certain allowances form part of the minimum wage, the CJEU also reiterated the principle that posted workers are only entitled to minimum protection and not to equal treatment. 72 The lack of a clear definition of 'minimum rates of pay' and the absence of an equal treatment principle in the PWD, particularly in relation to pay, have continued to attract widespread criticism of the Directive. This raises concerns over the extent to which the PWD, in its current form, can successfully europeanise the applicability of national labour law systems in order to fulfil its objective of promoting the transnational provision of services while also providing for a climate of fair competition (for host State workers) and protecting (posted) workers' rights.
The next section discusses the Directive's remaining gaps in protection. Moreover it identifies a number of unintended consequences of what I see as an unsuccessful europeanisation triggered by the Directive in its current form, namely the extent to which it leads to discrimination on the grounds of skill levels and gender.
IV. REMAINING GAPS IN PROTECTION OF WORKERS' RIGHTS

A. Remaining gaps in protection
The PWD covers three different types of posting: 'normal' posting (article 1(3)(a)) whereby undertakings post workers to another Member State in order to provide services in that State; intra-corporate posting (article 1(3)(b)); and, posting through temporary agencies (article 1(3)(c)). The first type of posting is the least problematic and often, but not always, involves highly-skilled, highly-paid workers. 73 In relation to intra-corporate posting, the picture is more varied and there have been some reports of subsidiaries, particularly in labour-intensive sectors, being created in order to circumvent labour standards and other obligations. 74 As Cremers argues, 'the cost advantages of posting from a low social security country to a country with 'normal' social security costs can mount up to 25-30%. Other cost advantages are obtained if posted workers are not properly paid according to the correct skill/qualification level so that such workers are subject to minimum pay and conditions, instead of the equivalents paid to the ordinary workforce in the host State.' 75 In the latter case, the cost advantages can be much higher. Most issues arise however in the third scenario when temporary work agencies are involved; this is most prevalent in the construction sector where there have been reports of agencies established purely for the purpose of circumventing the application of labour standards. 76 It is estimated that posting of workers incurred on account of the posting, such as expenditure on travel, board and lodging. The latter cannot be classified as being part of the minimum wage. through temporary agencies represents, on average, 5% of total postings in the EU, albeit with significant cross-country variations.
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In those sectors where issues with posting have been reported, posted workers generally earn substantially less than local workers, with reports of income of less than 50% than that usually paid in a given place for the same job. 78 This results in segmentation of the labour market which the PWD's provisions do little to prevent. Instead, the PWD's provisions on pay create inequality between posted and local workers by allowing for a structural differentiation of wage rules. This structural differentiation arises directly as a result of the PWD's imprecision over minimum rates of pay. First, the PWD only guarantees that posted workers will be paid minimum rates of pay as part of a 'hard core of clearly defined protective rules' 79 while in the host Member State. Minimum rates of pay are defined either by the law or by universally applicable collective agreements. In the absence of universally applicable collective agreements, Member States may decide to base themselves on collective agreements which are generally applicable to all similar undertakings in the geographical area and in the profession or industry concerned, or collective agreements which have been concluded by the most representative employers' and labour organisations at national level and which are applied throughout national territory. 80 However, in the wake of the 2008 financial crisis, both universally applicable collective agreements and general/sectoral collective bargaining systems have been progressively dismantled across a number of Member States as a direct consequence of austerity policies. 81 In the absence of collective agreements which comply with the requirements of the PWD, posted workers are only entitled to whatever statutory minimum wage that there might be in the receiving country. This, in effect, means that posted workers may be paid substantially less than local workers for the same work. In addition, even when collective agreements are applicable, it is widely reported that sending companies tend to pay the rates applicable to the lowest pay group, rather than the adequate pay group corresponding to workers' job tasks, educational level and seniority. bodies responsible for the enforcement of the rules in the host Member State; for the service provider when determining the wage due to a posted worker; and for the awareness of posted workers themselves about their entitlements. For the latter, access to knowledge about entitlements to pay is rendered even more difficult by the fact that the language, laws and legal system of a host State are likely to be foreign to posted workers who can also be left without effective local trade union representation.
Finally, there are uncertainties concerning the implementation of the PWD in Denmark and Sweden who lack both a statutory minimum wage and a scheme for the extension of collective agreements in accordance with the Directive. In Sweden, the judgment in Laval continues to negatively impact trade unions. As Woolfson et al. point out, '[b]y circumscribing the right of national trade unions to undertake collective action to enforce domestic terms and conditions on foreign employers sending workers to Sweden, the ECJ in Laval highlighted the soft underbelly of the Swedish model of autonomous collective bargaining pay formation.' 83 As a result, the number of collective agreements concluded with foreign employers has dropped significantly. 84 In the area of construction, the Swedish trade union confederation, LO, produced a report in 2010 which examined the use of posted workers for three large infrastructure projects in Malmö and Stockholm. 85 The report found that large numbers of foreign workers (mainly Polish) were posted to work on the building sites by Polish or Irish employment agencies at wages below the relevant collective agreements. In its response, LO called for increased regulation of posted work in Sweden in order to ensure that collective agreements are observed. 86 A Lex Laval which was passed in 2010 permits trade unions to take collective action with the aim of regulating the employment conditions of posted workers if certain criteria are met: first, the conditions at issue must correspond to generally applicable conditions in the relevant sector; second, trade union demands may only concern minimum pay or other conditions contained in the Directive; and, third, collective action is not permitted with a view to achieving 'a Swedish collective agreement if an employer can show that the employees are already included in terms and conditions (regardless if stipulated by collective agreement, employment contract or managerial decision) that are at least as good as those in a Swedish central branch agreement.' 87 Swedish trade unions complained about the Lex Laval to the ILO and the European Committee of Social Rights who both upheld the complaints. 88 There is a widespread recognition that the legislation has severe shortcomings yet both employer associations and trade unions recognise that 'it is difficult to find a model that is compliant with the Swedish industrial relations model and the Court's case law.' 89 Following political pressure, a further parliamentary governmental inquiry on posting of workers was set up in September 2012 with the aim of evaluating the Lex Laval.
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In practical terms, the PWD's differentiated rules on wages clearly translate into a competitive advantage for posting companies over local companies in host countries. According to Eurostat data for 2014, an average hour of work costs an employer €40 in Denmark and €39 in Belgium, but only €3.80 in Bulgaria, €4.60 in Romania and €8.40 in Poland. 91 Competitive advantages in relation to wages particularly affect domesticallyprovided services, such as construction and personal services; given their labour-intensive and price-sensitive character and the fact that delocalisation of these activities is not possible. 92 However, there are also wide variations between sectors and countries. Posted workers are reported to receive a lower remuneration level than local workers, especially in high-wage EU receiving countries, such as Belgium, Denmark, France, Germany, the Netherlands and Sweden. Because of the absence of data on the earnings of posted workers, only gross estimates exist. However, the wage gap is estimated to range from 10-15% in the Danish construction sector, up to about 25% -35% in the construction sector in the Netherlands and Belgium, and up to 50% in the road transport sector in Belgium. 93 In addition, the Commission suggests 94 that wage differentiation is reported to be especially acute in two cases. First, posted workers in labour-intensive, low-skilled sectors, such as the construction sector and road transport are more likely to receive minimum pay rates than posted workers in high-end service sectors, e.g. finance and insurance. This is because in these sectors labour cost differentials are one of the key drivers of posting of workers. By contrast, the Commission's Impact Assessment 95 suggests that in sectors or for professions in which posting is driven by skills shortages, such as the care services sector, or when workers have higher skills, wages are not reported to be a problematic issue. Second, unequal wage treatment particularly affects workers posted from low-to high-wage countries. Although the PWD does not preclude companies from applying more generous conditions than the minimum standards of the host country, it does not exert any pressure on companies to do so and workers posted from low-wage countries tend to lack the bargaining power to obtain more generous conditions in line with the wage standards of the receiving countries. Within the host Member State itself, the PWD therefore has the potential to create a downward spiral of wage and labour cost competition which may have a negative impact on local workers and risks destabilising coordinated wage-setting regimes and the bargaining autonomy of the social partners in those countries.
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The rise in posted work points to the PWD's success in fulfilling its first objective: the promotion of the transnational provision of services. However, the lack of clarity over 'minimum rates of pay' and the absence of an equal treatment principle create conditions which in certain sectors clearly fall short of and, indeed mean that the PWD is merely paying lip service to its second and third objectives: the creation of a climate of fair competition and the guarantee of respect for the rights of workers. In addition, the PWD has the unintended consequence of further entrenching existing inequalities in relation to skill levels and gender.
B. Skill levels
The PWD is sufficiently broad to cover a whole host of different types of posting (high skilled and low skilled). However the fact that it does not establish a strong catalogue of rights for posted workers, and does not differentiate between different skill levels or sectors means that posted workers largely have to rely on their own bargaining power in order to achieve the same conditions as local workers. The PWD as such only provides a minimum floor of guaranteed rights. This has the effect of entrenching existing inequalities on the grounds of skill levels.
The phenomenon of posted work has risen exponentially since the recent EU enlargements and while the general view is that increased free movement (whether of workers or under the umbrella of services) has been positive, there is also evidence that there has been some downward pressure on wages at the bottom end of the scale, particularly in low-skilled sectors. 97 Although official statistics do not contain information about skill levels, the main sectors which have been particularly affected by this increase in posted workersconstruction and manufacturing -are those which have a high proportion of low-skilled labour. The European Builders Confederation (EBC) estimates that, between 2011 and 2014, close to 15,000 (over 8% of) workers in the construction sector in Belgium lost their job 'due to unfair competition showed by a constant increase of posted workers.' According to the EBC, figures from the French construction sector are similar. 98 It is the very nature of lowskilled work that workers are easy to replace and lack sufficient bargaining power in order to achieve equal treatment with local workers. In addition, lack of knowledge of language, local laws, customs and wage-setting practices in low-skilled sectors means that these posted workers are particularly vulnerable to inequality of treatment. It is in these sectors that there is the greatest disparity in wages between local and posted workers. The same is not true for highly-skilled posted workers where there is virtually no evidence of the posted workers being treated less well than local workers (on the contrary, they are either treated equally or better than local colleagues). 99 The PWD therefore contributes to the phenomenon of widening income inequality across the EU 100 and its potential to allow unequal treatment on the grounds of pay also entrenches inequality on the basis of skill levels.
C. Gender
There is a lack of reliable data on the gender composition of posted workers however one can make a number of general comments about gender-related aspects of the Directive. The Directive does not mention gender and appears gender neutral. It therefore seeks to provide for 'formal' equality between men and women. 101 However, the very nature of posted work means that it is inherently disadvantageous to women especially as it is still the case that in most societies women have maintained primary care responsibilities. 102 As such, in appearing gender neutral, the PWD does little to encourage 'substantive' equality. 103 At the same time, it must be questioned whether the fact that the PWD does not encourage the posting of women workers is necessarily negative as the nature of much posted work -in low-wage sectors with often exploitative working conditions -represents far from a positive choice for women.
A large part of posted work occurs in the construction sector: a male-dominated industry with very high labour costs, since it is a labour-intensive sector. 104 Posting here is particularly profitable as it allows employers to dramatically reduce labour costs. It is therefore not surprising that the majority of postings occur in this sector. The Commission however suggests that widespread unfair treatment on grounds of wages is not an issue in areas where posting is driven mainly by skills shortages rather than competition on the basis of pay. Domestically-provided personal services such as in the health and social care sector (referred to as 'care services') which are largely female-dominated stand out here. 105 Such care work by its very nature tends to be low-paid 106 so there is limited scope for competition on grounds of pay and therefore there is admittedly little unequal treatment here (in terms of pay) between posted and local workers. 107 However, this then raises broader questions over the value of care work vis-à-vis comparable low-skilled work in male-dominated sectors such as construction.
V. THE NEWEST PROPOSAL -A REBALANCING OF OBJECTIVES?
On 8 March 2016, the European Commission issued a set of proposals as part of its mobility package which included a proposal for a Directive amending the PWD. The proposed Directive is to complement the Enforcement Directive rather than to replace it. The proposed Directive replicates the PWD's objectives and aims to facilitate the provision of services across borders within a climate of fair competition while ensuring respect for the rights of posted workers.
109 It has the same legal base as the PWD -firmly locating the regulation of posted work within the free movement of services -and focuses on three main areas: rules on temporary work agencies 110 ; rules applying to long-term posting 111 ; and, the remuneration of posted workers where it introduces the principle of equal pay for equal work.
In terms of pay, the Commission proposal replaces the reference to 'minimum rates of pay' in article 3(1) of the PWD with the term 'remuneration' and imposes an obligation on Member States to publish information on the constituent elements of remuneration. This would mean that employers would have to apply the rules of the host country in relation to pay/remuneration, as laid down by law or by universally applicable collective agreements, and not just the minimum rates of pay. In addition, rules set by universally applicable collective agreements will become mandatory in all sectors, whereas previously they were only mandatory in the construction sector. This amendment builds on the case law of the CJEU in Sähköalojen ammattiliitto ry by entitling posted workers to some of the same advantages such as bonuses, or pay increases according to seniority as local workers. The new proposal also extends the equal treatment principle to posted temporary agency workers vis-à-vis local temporary agency workers with respect to remuneration and working conditions. The Commission's proposal has already caused controversy. The ETUC considers the proposal a significant improvement but argues that it will result in a right 'to equal pay that many posted workers will never get.' 112 The proposal is certainly a step in the right direction in that it recognises a problem with the current definition of 'minimum rates of pay' and the way in which these are determined. The use of the term 'remuneration' allows for the inclusion of a variety of different elements as part of a pay package and gives social partners some discretion in bargaining over pay and its constituent parts. As Novitz points out, 'this would enable the PWD to reflect the more dynamic wage-setting realities in the contemporary labour market.' 113 The proposal also makes provision for mandatory standards to be set for posted workers in all sectors by collective agreements which have been declared universally applicable (currently this only applies to the construction sector). However, in practice this is likely to have limited effect. 114 In addition, the proposed Directive continues to require wage setting through universally applicable collective agreements or legislation. There is only very limited recognition of the role played by sectoral or company-level agreements. 115 As such, the proposed Directive does little to tackle inequality in those countries, such as Germany or Italy which have no, or make limited use of, universally applicable or generally applicable collective agreements but rely instead on other forms of agreements. Posted workers working in sectors with universally binding collective agreements will therefore receive a higher level of protection than posted workers active in less regulated sectors. This not only creates inequality of treatment between different groups of posted workers but also raises a gender-dimension in that sectors such as the construction sector which are traditional trade union strongholds have been more successful than others 116 , such as the care sector, in developing transnational regulation of working conditions. Such issues could be better dealt with if there was better collection of data on posted workers, their characteristics and skill levels. However, although the European Commission recognised the unreliability of existing data on posted work 117 , the proposed Directive fails to establish a more reliable system for the collection of data. The proposed Directive has also been criticised for neither acknowledging a right for trade unions to bargain on behalf of posted workers nor does it address concerns over joint liability of sub-contractors and main contractors for respect of terms and conditions of employment.
118 Finally, the proposed Directive does not address the two central concerns raised in the wake of the Laval case: first, that the PWD sets out a ceiling of protection (rather than a floor of rights) 119 ; and, second, that collective action taken by trade unions to enforce posted workers' rights to better treatment must be proportionate.
Overall, therefore the revised proposal does not resolve the ambiguity which has underpinned the PWD -in its attempt to europeanise the applicability of national labour law systems -since its inception. Although the proposal is an improvement on the current Directive, it is still clearly a measure primarily aimed at facilitating the transnational provision of services rather than a worker protection measure; the continued absence of an equal treatment principle exemplifies this point. Particularly the provisions on the scope and regulation of pay do not take account of national divergences in wage setting mechanisms and fail to facilitate systems of labour law which do not have an extension mechanism for collective agreements. The extent to which the proposed Directive will therefore be more successful at europeanising the applicability of national labour law systems than the current PWD is therefore open to question.
The response to the proposed Directive by national parliaments shows diverging interests between Member States. 120 Whereas the French parliament criticised the proposal for not providing sufficient protection for equality of treatment of posted workers, parliaments from Central and Eastern European Member States objected to the proposal on the grounds that a right to equal pay would harm competitiveness. As of 10 May 2016, fourteen chambers from eleven Member States (ten from Central and Eastern Europe, and Denmark) had made use of the Subsidiarity Control Mechanism to raise subsidiarity concerns and thereby triggered a 'yellow card' 121 . In addition, six national parliaments (Spain, Italy (both the Camera dei Deputati and the Senate), Portugal, the UK and France) sent opinions considering the proposal as compatible with the principle of subsidiarity. Central and Eastern European countries had already opposed a review of the PWD prior to the publication of the current proposal on the basis that the principle of equal pay for equal work in the same place may be incompatible with the single market, as pay rate differences constitute one legitimate element of competitive advantage for service providers. In responding to the subsidiarity control mechanism, the Socialists and Democrats Group in the European Parliament issued support for the proposed Directive and rejected national parliaments' concerns.
122 On 20 July get the same pay for the same work in the same place. Europe is not the Wild West, but a social market economy.'
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The use of the Subsidiarity Control Mechanism in this case (and predominantly by one regional bloc) highlights serious divisions across Europe and is indicative of the tensions between economic and social rights which came to the fore in the Laval case. On 3 July 2016, then French Prime Minister, Manuel Valls, threatened to stop applying the PWD unless the revised Directive is adopted. 126 For home Member States, especially those from Central and Eastern Europe, the 'process of [relocation by enterprises], and that of the related migration of some of their workers to the old Member States, are the means by which convergence on Western European levels of productivity and per capita income are achieved.' 127 However, in light of current EU labour market conditions, including wage differentials and diversity of wage-setting regimes, in the context of an enlarged European Union, the balance struck by the PWD to establish a climate of fair competition and protect workers' rights while also promoting the transnational provision of services has changed considerably. Following the recent European enlargements, the ratio of highest to lowest national median wages across the EU has increased substantially and there are certainly valid suggestions that the way in which people move across the EU has changed. There has been a shift from the regular freedom of workers to move to another member state towards other mobility channels such as posting and/or (bogus) self-employment. 128 According to Cremers, 'posting has become one of the channels for the cross-border recruitment of "cheap" labour without reference to the rights that can be derived from EU law on genuine labour mobility.' 129 Instead, under the current system of regulation 'posted workers may undercut the minimum conditions established by the host country's law or negotiated under generally applicable collective agreements and undermine the organization and functioning of local or sectoral labour markets.' 130 However, if posting of workers is to become a genuinely alternative mobility channel to the free movement of workers, then it must be subject to proper regulation, monitoring and enforcement. In its current form, the PWD is not, in many cases, able to adequately fulfil its own objectives and it is therefore unsuccessful in europeanising the applicability of national labour law systems. For host Member States, the absence of an equal pay principle, the requirement for the universal applicability of collective agreements, and the lack of clarity over minimum rates of pay lead to 'a concentration of posted workers in the lower echelons of labour markets [which] bears the risk of an erosion of labour standards and evasion of mandatory rules. This type of regime shopping leads to serious risks, such as the distortion of competition and a downward pressure on pay' 131 ; which go directly against the PWD's objectives. The Commission's proposals for a revision of the PWD go some way towards alleviating some of these concerns and rebalancing the objectives of the Directive. However, it remains to be seen whether the proposals will be adopted in the face of substantial opposition from a number of Member States.
VI. CONCLUSION
The phenomenon of posted work is on the rise across the EU and is part of a broader trend whereby workers are increasingly making use of different mobility channels in order to move from one Member State to another. The PWD aims to europeanise the applicability of national labour law systems by promoting the transnational provision of services while also providing a climate of fair competition and ensuring respect for the rights of workers. The balancing of these objectives has led to tensions which culminated in the CJEU's decision in Laval where the Court firmly tilted the balance towards the protection of the transnational provision of services, and away from concerns for the rights of (posted) workers. Twenty years after its adoption, and in the context of an enlarged European Union, it is clear that the PWD is no longer able to adequately fulfil its objectives, and it therefore stands as an unsuccessful attempt at the europeanisation of the applicability of national labour law systems. The lack of clarity on the definition of minimum rates of pay and the absence of an equal treatment principle -inherent in the free movement of workers but not granted to posted workers who are regulated under the umbrella of free movement of services -has led to differentiated rules on wages across Member States. This has, as an unintended consequence, the effect of entrenching inequality on the basis of skill levels across the EU. Although appearing gender neutral, the PWD also does little to encourage 'substantive' equality between male and female posted workers and seems, instead, to undermine the principle of equal pay for work of equal value. In effect, the PWD's provisions, as interpreted by the CJEU, give posting companies from low wage countries a competitive advantage over companies in host Member States with high wages which goes beyond 'fair competition'. This may lead to a downward spiral of wage and labour cost competition which has a negative impact on local workers and risks destabilising coordinated wage-setting regimes. Equally, the PWD fails to protect those workers' rights which it has set out as essential within its provisions. Attempts to amend the PWD have hitherto been unsuccessful. The Commission's most recent proposal is certainly a step in the right direction however it is limited in its potential due to the legal base and the continued way in which it attempts to europeanise the applicability of national labour law systems.
